INTRODUCTION
In a speech to the National Press Club in November 1984, then Secretary of Defense Caspar Weinberger stated six criteria to be met prior to armed intervention in a foreign crisis.I The criteria, which have become known as the Weinberger Doctrine, were applied (with full compliance) to our recent majox military interventions in Panama (1989) and Iraq (1990-91) . The six tenets of the Doctrine all make sense and the American people and the Congress seem to be in agreement concerning their applicability. One factor not addressed in the Doctrine is the legality of the use of force under the rules of international law. Because armed intervention is just, ethical, moral, or logical doesn't mean the intervention is legal under the rules of international law, and vice verse. (For this paper the word "just" and the term "just war" are used to encompass the meanings of "just, ethical, moral, righteous, etc.") The Weinberger Doctrine, thus, could guide us into the use of force that is just, but violates established international law.
Most Americans know or assume that the United States' military intervention in Panama and Iraq was just, but they would be surprised to learn that in each case international legal experts have made convincing challenges to the legality of the United States' action. The legal aspects of the interventions were certainly considered by our National Command Authority, and certain actions and statements were driven by their concern for international law. In both cases, however, the decision to intervene with military force was driven more by popular support for what the American people and leadership saw to be just and valid causes, than by the rules of international law. I The purpose of this paper is to examine the international legal aspects and the ethical/moral aspects on the use of military force in Panama and Iraq. Following a brief description of the evolution of our current international laws and on our concepts on the just use of force, I will evaluate our interventions in Panama and in Iraq examining both legal and "just war" aspects. I propose that the legality aspect and the "just war" concept are both vital considerations for our military planners and national leaders. For any current or future contemplation of the use of force, the power and influence of the media in forming public opinion place an even higher demand on the decision to employ military force both justly and legally.
CHAPTER I[I HISTORICAL BACKGROUND
"Just War" Origins. The principles of a "just war" and of an "unjust war" were considered important as early as the times of the ancient Greeks and Romans. 1 In ancient Rome a body of priests known as fetiales were empowered to determine whether the justification for the use of force existed. Reasons justifying the use of force included violation of a treaty or territorial boundary against Rome or against one of Rome's allies. 2 The fetiales not only passed judgement on the grounds for going to war, they also reviewed the proceedings leading to the outbreak of hostilities. A demand had to be addressed to the offending party outlining what that party could do to avoid war with Rome and, finally, a formal declaration of war had to be issued. 3 While the fetiales had important civil duties their true importance may be that described by legal scholar, Joachim von Elbe.
The fMtial procedure originated in the belief -common to all peoples of antiquity and even traceable to modem times -that battles are fought by providential interference and that victory is a gift of the gods who thereby legitimize the conquests Made in war. 4 War without fetiale approval would be frowned upon the Gods.
The ancient Greeks were less ceremonial but just as serious about the decision to go to war. Early Greek writings attribute Aristotle, Plato, and Alcibiades with philosophical thought concerning the use of military force. 5 Unlike the Roman fetiales, the final decision on war was with the Greek citizens meeting in assembly in tme democratic fashion.
The just war concepts born by the Greeks and Romans have prevailed tmroughout history. Initially Christian doctrine was totally pacifistic, but after the 3 Roman Empire's shift to Christianity, the Christian Church was compelled to modify this stance. 6 In the Fifth Century, St. Augustine first stated the church's principle that ". . . war was a lamentable phenomenon, but the wrong suffered at the hands of the adversary imposed the necessity of waging just wars.-7 From St. Augustine comes the earliest notion that failure to wage war against a tyrant or aggressor (even if that person is only mistreating his own people or threatening another country) when the capability exists to do so exists, is an unjust act in itself. Building on the principles of St. Augustine, St. Thomas Aquinas, writing in the 13th Century, stated that a just war required three fundamentals. A war, in order to be just, must:
(1) be waged under the authority of a prince as the responsible leýder of a nation. (2) It must have a just cause. and (3) Not only must the cause be just, but the intention must to advance the good or avoid the evil.$ St. Augustine and St. Thomas Aquinas both emphasized as an underlying principle that the purpose of war was to restore peace. 9 The next notable contributor to the evolution of the just war concept was Grotius, a Dutch scholar, jurist, and diplomat. In the 15th Century, he first described a system of international laws adopted by voluntary consent, and he recognized a treaty and the role of allies as factors in determining whether the use of force was just or unjust. 10 For Grotius, a just cause would be defense, recovery of property, or punishment for a wrongdoing. Unjust causes would be the desire for richer land, a desire for part of a state to secede, or a wish to rule others against their will. 11 From Grotius' principles it became evident that both sides of a conflict could be fighting a just war. One side could attack first because its honor had been injured or territory infringed upon, while the other side could fight back in self defense. With war now "just' for both adversaries, excuses for going to war became easier to justify. 12 It was becoming necessary that centuries old customary international laws had to become codified.
Inhrntional Law. Grotius' description of a system for international relations combined with events of the "modernizing" world laid the groundwork for our current customs and procedures in international law. The Peace of Westphalia, ending the Thirty Year's War in 1648, the European coalitions against Napoleon, and the Congress of Vienna in 1815, that defined Europe upon the defeat of Napoleon, were founded upon Grotius' principles. 13 For the remainder of the 19th and early 20th
Centuries, while Grotius' principles endured, many legal scholars scoffed at the idea that war had anything to do with international law. Wars existed and would continue, based simply on natural human desire for just and equitable grounds, despite any international law set forth by conventions or treaties. In fact, war ... was regarded as a legitimate means for the attainment of policy objectives. "14
The Treaty of Versailles, ending World War I, revived the just war concept.
The Central Powers, Germany and Austria-Hungary, were specifically punished (not only because they lost the war) for initiating the war with no just cause. Another principle, first addressed in the Versailles Treaty, is that of "self-determination. "15
The various nations of the previous Austria-Hungary Empire were given this right.
The concept is just, but it also causes much of the conflict in the world today. The
problems of determining what groups have rights in what areas is more difficult now than ever.
Also in the wake of World War I, the League of Nations was formed to provide a system for international law and to be a forum for dispute settlement. The
League's covenant stated that settlement of international disputes should be attempted by the League for a period of at least three months before armed force could be used.
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It was assumed (or hoped) that a "cooling off" period would quell the desire to fight, so only after the required three month wait would armed force be considered lawful. Additionally, force can be can be considered legal by the United Nations if the Security Council passes a resolution authorizing the use of force. This could be done 6 to uphold principles that the United Nations considers inviolable, such as respect for basic human rights and the right of self determination. These principles, as well as the interpretation of what constitutes self defense, are often controversial and are often based on customary international laws. Armed self defense under customary international law must be both "necessary" and "proportional." "Necessary" implies that peaceful dispute resolution has not worked or will not work and force is the last resorn. "Proportional" describes self defense of only sufficient magnitude to deter aggression. For example, destruction of an adversary's industrial base in response to a border skirmish would not be proportional. Customary international laws evolve from usage or precedent, and to a lesser extent, from the writings of legal experts.
One principle organ of the United Nations is the International Court of Justice.
The U.N. Charter requires every member nation to comply with the Court's decisions in all applicable cases. If a party to a case fails to comply with a decision, the other party can take the case to the Security Council for recommendations or actions to enforce the decision. 20 Unfortunately, the International Court of Justice has no power of its own to enforce its decisions, and the Security Council, while it has provision to enforce decisions, has only limited means to do so. The There has been debate, however, on the validity of the resolutions with regard to the legitimacy of Iraq invading and annexing Kuwait, and on whether the resolutions (especially 678) represented direct United Nations enforcement action or rather United Nations tacit approval of United States dominated defense action. 4 The debate on the latter issue centers on the degree to which the United States formed and dominated the anti-Iraq coalition. Was the coalition acting as an international body of the United Nations or as a bunch of countries trying to remain in favor of the United States?
There exists ample historical background to make a case that Iraq's claim on Kuwait was legitimate. In the late 19th Century, Great Britain, fearing German domination of all of Iraq as a result of a planned Berlin-Bagdad railroad, entered into an agreement with a local chieftain from the Iraqi port of Kuwait in the province of Basra. Great Britain was concerned that German domination of the region would deny them access to a Persian Gulf port, thereby jeopardizing access to India. 5 In return for port access Great Britain promised protection from the Ottoman Turks for the chieftain Kuwait's legitimacy as an independent state, in at least the eyes of the Security Council, is based on the principle of prescription. "Possession, peaceful, undisturbed, and without protest, held for such a length of time as is sufficient to convince the family of states that to maintain it will be in conformity with international order...* is the essence of prescription. affront to other members, implying incapability of independent thought and playing down the importance of Persian Gulf oil to the world economy.
The American public had no problem with the coalition military action against
Iraq. The tenets of the Weinberger Doctrine were met, and, as the media reported, the action was totally legal, having been sanctioned by the United Nations. That other nations joined the coalition gave the public additional good feeling that the action was just and legal. The United States armed intervention in Iraq was also legal, by definition, because the action was approved by the U.N. Security Council. In both cases, however, the legality was challenged by international legal experts.
International law, both that which is codified by the United Nations and other organizations and that which is customary, is important. This is especially true with regard tojus ad bellwn, that is the justification for engagement in armed conflict.
What is seen as a just cause for resort to armed conflict by the American public may not be legal under the rules of international law. Every attempt should be made to comply with established international law, however, as failure to do so would send the wrong signal to the rest of the world's nations. If the United States expects to maintain its world leadership role and serve as the paragon of righteousness and moral authority, then our military actions must be both just and legal. The world's media amplifies this necessity. The media's ability to inform the public and to control world opinion is continually expanding. In times of crisis regional Commanders in Chief must present military options to the National Command Authority. The military options must meet "necessary" and "proportional" criteria and should be conceived with concern for legitimacy and justness. The legal ramifications of each option must be analyzed and presented along with each option to allow our leadership to make the 19 best decision for the situation at hand and for the preservation of future order. Military planners, thus, must be well versed not only on purely military capabilities, but also on the international legal aspects regarding the use of force. Professor Carl Bogus, in his article on the rule of international law, quotes a line from the play, A ManFor.All
Seasons, that makes a case for the importance of international law:
At one point in the play Sir Thomas Mom's friend, Roper, says that he would 'cut down every law in England* to get at the Devil. Sir Thomas More responds: Oh? And when the last law was down, and the Devil turned round on you -where would you hide, Roper, the laws all being flat? This country's planted thick with laws coast to coast -man's laws, not God'sand if you cut them down -and you'rejust the man to do it -d'you really think you could stand upright in the winds that would blow then? 1 We must lead by example and maintain a healthy respect for international law. It is the military planner's responsibility to understand how military actions could be viewed under the rules of law, and whether or not the media and public will view the action as just. 
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